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BE WARNED – DON’T DELAY EXPERTS’ REPORTS 
 

 

In building defect cases brought by owners corporations against a builder or developer under the Home 

Building Act, an owners corporation must obtain experts’ reports as early as possible so that the owners 

corporation is not denied the right to rely on those reports at the final hearing. 

 

In a recent case of The Owners – Strata Plan No. 80751 -v- AV Jennings (Cammeray) [2018] NSWSC 

1080 (AV Jennings), the Supreme Court delivered a very firm warning to all owners corporations and 

litigants that the Court will not easily grant a litigant permission to use an expert’s report that is prepared 

very late in the proceedings.   

 

In AV Jennings the Supreme Court refused to grant permission for an owners corporation to rely upon a 

report of an expert which was obtained by the owners corporation about five weeks before the final 

hearing of the case.  

  

The owners corporation applied to the Court to obtain permission to rely on a report of its polymer expert 

who was retained to establish the degree of degradation of defective hot water return pipes that the 

owners corporation claimed were defective.  The Court held against the owners corporation because the 

owners corporation had known about the defective hot water return pipes in the building some three 

years earlier but failed to obtain the report of its expert in preparation for the hearing in a timely manner. 

 

Even though the Judge accepted that the issue surrounding the defective pipes in the building of the 

owners corporation was of very considerable significance, he held that the Court must consider the 

interests of justice including, amongst other things, the position of the developer and the defendant 

contractor who were being sued by the owners corporation. 

 

The Court stated:  

“The hearing is 5 weeks away.  It seems to me to be unrealistic to expect the developer to 

commission and brief an expert, receive its reply, and prepare its case on the basis of that reply 

in the time allowed.  At the very best, the developer would have a week or so following receipt of 

the report to finalise its preparation on this important issue.” 

 

Furthermore, the Court stated that, under section 56 of the Civil Procedure Act 2005 (NSW), it had to 

take into account the just, quick and cheap resolution of the issues in the case.  In this particular 

instance, the Court held that it would not be just, quick and cheap if the Court were to allow the owners 

corporation to reply upon the polymer expert’s report at the hearing when that report had been obtained 

so late in the day. 
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Therefore, the message to take away from the case of AV Jennings is that if an issue is known to the 

owners corporation it must be investigated early and reports commissioned and not left to the last minute 

regardless of whether or not the report will eventually be relied upon at the hearing.  The Court will not 

assist any litigant if they have failed to take steps quickly and efficiently in preparing their evidence.  In 

any case, the Court is not likely to lend any assistance if evidence that is to be relied upon in the case is 

being sought to be introduced merely weeks before the final hearing. 

 

Therefore, any owners corporation involved in building defect litigation must take extra precautions and 

make sure that its experts’ reports, and any evidence on which it intends to rely, is obtained early in the 

case and not close to the date of the hearing. 
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About JS Mueller & Co 

 

JS Mueller & Co has been servicing the strata industry across metropolitan and regional NSW for almost 

40 years. We are a specialist firm of strata lawyers with in depth and unmatched experience in, and 

comprehensive knowledge of strata law and levy collection. 
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Disclaimer: The information contained in this newsletter is provided for your personal information only. It is not meant to be legal or 

professional advice nor should it be used as a substitute for such advice. You should seek legal advice for your specific 

circumstances before relying on any information herein. Contact JS Mueller & Co for any required legal assistance. 
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